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D204/24 
 
Declaration on Exempted Development Under Section 5 of the Planning and Development 
Act 2000 as amended. 
 
1.0 Introduction 
 
1.1 Philip O Connell and Theresa O Connell have submitted a Section 5 declaration 

asking whether the construction of an agricultural entrance at Adamstown, 
Ballinhassig is or is not development and is or is not exempted development? The 
applicant form states the entrance would be on a public road not exceeding 4m. 

 
2.0 Planning History and Policy 

 
Arrow Points to Approximate Location of Proposed Entrance 
 
23/4720 
Philip O Connell and Theresa O Connell applied for permission for construction: A)1 
No. Agricultural building to include easi feed passage and slatted slurry tank. B)1 No. 
silage pit and 1 No. dungstead. C)Soiled Water/parlour washings tank along with 
associated site works. This application was withdrawn. 
 
15/4857 
Philip O Connell and Theresa O Connell were granted planning permission for 
construction of (a) 1no. agricultural building to include easi feed passage and slatted 
slurry tank, (b) 1no. silage pit and 1no. dungstead, (c) soiled water/parlour washings 
tank, and all associated site works. 

 
2.1 In terms of policy, the site is located within Metropolitan Greenbelt rural area type 

as identified in the Cork County Development Plan 2022-2028.  
 
3.0 Relevant Legislation 
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3.1 According to Section 2(1) of the Planning and Development Act 2000 (as amended), 
the definition of “works” includes any act or operation of construction, excavation, 
demolition, extension, alteration, repair or renewal. 

 
3.2 According to Section 3(1) of the Planning and Development Act 2000 (as amended), 

“Development” means, save where the context otherwise requires, the carrying out 
of works on, in or under land or the making of any material change in the use of any 
structures or other land.  
 

3.3 Section 4(1)(a) of the Act states the following shall be exempted development for 
the purposes of this Act-development consisting of the use of any land for the 
purpose of agriculture and development consisting of the use for that purposes of 
any building occupied together with land so used..” 

 
3.4 Articles 6(1) and 9(1) of the Planning and Development Regulations 2001-2023 as 

amended are relevant. 
 
3.5 Class 9, Part 1 of Schedule 2 of the Regulations is relevant as follows: 

 
 

 
 
4.0 Assessment 
 
4.1 Detailed drawings of the proposed entrance have been submitted. It is proposed to 

remove 12.5m of existing field boundary/roadside boundary to construct the 
proposed entrance. The gate itself would be 6.1m in width. Splays would be formed 
by hedgerow. A drainage channel is proposed along the roadside edge. This would 
be connected to a proposed soakaway to the southeast of same. Proposed drawings: 
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4.2 I am satisfied that the proposal involves works to the roadside boundary. I am also 

satisfied that the proposal constitutes development being works on land. Therefore, 
the next question is whether the proposed development could be considered 
exempted development? 

 
4.3 Class 9, Part 1 of Schedule 2 of the Regulations is for the construction, erection, 

renewal or replacement, other than within or bounding the curtilage of a house, of 
any gate or gateway. The condition/limitation is that the height of the structure shall 
not exceed 2m. 

 
4.4 I have examined relevant cases from An Bord Pleanala such as 93.RL.3538, 

15.RL2640, ABP-303326-18, ABP-300479-17. 
 
4.5 The proposal involves the construction of a gate which does not bound the curtilage 

of a house but bounds agricultural land. The application form calls it an agricultural 
entrance. I am therefore satisfied that the Class 9 exemption is the correct class use 
to consider. The drawings do not state the height of the gate. I note from aerial and 
street view photography that the site is sloping. I have measured the drawings and 
the gate structure itself if 1.6m approx. Due to the sloping nature of the site the 
highest point of the piers associated with the gate would be 2m. It therefore meets 
with the criteria. 
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 Streeview 2010 
 

 
Aerial View 

 
4.6 The next question is whether any of the items listed under article 9(1)(a) of the 

Regulations would de-exempt the development? Some items are more relevant such 
as 9(1)(a)(ii) consist of or comprise the formation, laying out of material widening of 
a means of access to a public road the surfaced carriageway of which exceeds 4m in 
width. The application form says the public road is less than 4m. I have measured the 
carriageway width and believe it is no greater than 4m by the proposed entrance. 

 



5 
 

 
 
4.7 Article 9(1)(a)(iii) outlines development shall not be exempted development if the 

carrying out of such development would endanger public safety by reason of a traffic 
hazard or obstruction of road users. This section 5 application has been referred to 
the Area Engineer but he has not submitted a report on same. However, given that 
the proposed entrance is located on a road which is a cul de sac, and which serves 
four dwellings (one of which is associated with the applicants landholding) so would 
be lightly trafficked, it is reasonable to assume that the proposed entrance would 
not result in a traffic hazard. I note that the report from the Environment Dept 
outlines no issue with the proposal. 

 
4.8 I am satisfied that articles 9(1)(a)(i), (iiia), (iv), (v), (vi), (vii), (viiA), (viiB), (viiC), (viii), 

(ix), (x), (xi), (xii) are not relevant and do not de-exempt the proposed development. 
 
 Appropriate Assessment  
 
4.9 The subject site is within the screening zone of the Cork Harbour Special Protection 

Area (SPA) ref. no. 004030 (as identified on PES) and having regard to the nature and 
extent of the development proposed and its relationship to the SPA, it is considered 
that the subject proposal would not be likely to give rise to significant impacts on the 
Cork Harbour Special Protection Area (SPA). 

 
Recommendation 

  
Whereas a question has arisen as to whether the construction of an agricultural 
entrance at Adamstown, Ballinhassig, is or is not development and is or is not 
exempted development? 

 
And whereas the Planning Authority has had regard to  

 
(a) Sections 2,3 and 4 of the Planning and Development Act 2000 as amended, 
(b) Article 9 of the Planning and Development Regulations 2001-2023 as amended, 



6 
 

(c) Class 9 of Part 1, Schedule 2 of the Planning and Development Regulations 2001-
2023 as amended, 

 
And whereas the Planning Authority has concluded that: 
 
(a) The works proposed represent development, 
(b) The proposed development can be considered exempt having regard to Class 9, 

Part 1, Schedule 2 of the Planning and Development Regulations 2001-2023, 
 
The Planning Authority concludes is development and is exempted development. 

 
 
 
 

 
 
 
Susan Hurley 
Executive Planner 
29/02/2024 
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