


 

 

TO: Anne Lordan 

         Planning Department  

         Ref : D/18/23   

 

Planning and Development Regulations 2001- 2023  

 

Exempted Development Planning and Development Act 2000 

 

Site  

 
The site lies at Ardaturrish More located off the N71 between Glengarriff and Bantry being a single 
story unoccupied dwellinghouse set back from the N71 and where a new septic tank and percolation 
area together with alterations to the dwellinghouse undertaken stated to be around 19th March 2020 
without any permission or decision in place. There is a current enforcement file (SKB21040).  To 
the west of the site, and within trees is an advertisement board stating “Buyer Beware - Boundary 

Dispute” photographs contained in appendix. To the east lies a further separate single storey 
dwellinghouse (Ref 22/145 and 21/807) that has also installed an unauthorised septic tank and 
percolation area at the rear that is subject to separate enforcement investigation report dated 10th 
May 2023 (SKB22088). 
 
Planning History  

 
The site has no recent planning history, the historic maps show applications in the 1960s, 1970’s 
and 1981 (see enclosed plan in appendix). The site has no recent planning application(s) and/or 
permission for any development, including a septic tank and percolation area. 
 
The subject site is the subject of a longstanding enforcement file (SKB21040) and where “warning 

letters” have been issued 13th and 18th August 2021 together with a further letter(s) dated 2nd 
December 2021 and 3rd November 2022 which are set out in the appendix.  
 
The adjacent site also a single storey dwelling and has done exactly the same and installed a new 
septic tank and percolation and again, without any permission in place and is the subject of a 
separate enforcement file (SKB22088) and under two planning application(s) (Ref 22/145- 
Invalidated and planning reference 21/807 - Refused) and where it was indicated that permission 
was required retrospectively for the septic tank and percolation area. There is a current enforcement 
file SKB22088 on that site as well the ‘warning letter’ that was issued on the 30th November 2022 
as well as three other letters to be issued in May 2023 following two letters issued on 21st January 
2022 and 1st November 2022 that again advised of the requirements for retrospective permission for 
the septic tank and percolation area. Suffice to register the exact or similar issues arise in both sites. 
 

Details of the development. 

 

This Section 5 application (D/18/23) was received on the 3rd May 2023. The site was visited 
on a number of occasions (SKB21040) the most recent being the 8th May 2023 and 
photographs taken as enclosed in the appendix.  
 
The application has badly raised the question and required a formal decision as to whether the 
construction and insertion of a septic tank and percolation area constitutes “exempt 



development” or not. The covering letter dated 28th April 2023 has suggested agreement with 
the Area Engineer and that “this application will enable matters to be finalised and the 

enforcement file closed.” Section 5 of the form states that the applicant was “aware that 

inspections carried out under the Water Services Act of 2012.” 
 
The Section 5 application, that was not anticipated, and has been submitted notwithstanding 
the letter dated 2nd December 2021 and 3rd November 2022 set out in the appendix which had 
provided clear unequivocal advice on such matters, as follows:  
 

“ There is also a requirement to ensure that wastewater treatment systems 

comply with the EPA Code of Practice 2021. There is little point in the EPA 

Code of Practice 2021 being produced if that advice is ignored and/or your 

client considers that an exception from all others should be made so as to 

deny others the ability to comment on the matter  The department would 

therefore reiterate that in this particular case retrospective planning 

permission is required and you have no decision in your possession, as you 

must, what so ever that states to the contrary.” 

 
(SKB21040 - Extract of letter dated 22nd November 2022 set out in the Appendix)  

 

ASSESMENT   

 

As set out in the letter dated 2nd December 2021 the department has already offered an informal 
opinion that the alterations to the roof and two patio doors constitute “exempt development” 
having regard to Section 4 (1) (h) of the Planning and Development Act 2000 set out below. 

(h) development consisting of the carrying out of works for the maintenance, 

improvement or other alteration of any structure, being works which affect 

only the interior of the structure or which do not materially affect the external 

appearance of the structure so as to render the appearance inconsistent with 

the character of the structure or of neighbouring structures; 

There is no good reason to suggest any variance from that opinion. This question has not 

however been raised in this Section 5 application as submitted.  
 
In terms of the septic tank and new percolation area, as outlined, it was previously indicated in 
letter(s) dated 2nd December 2021 and 3rd November 2022 that this does not constitute “exempt 

development.”  There is no good reason to suggest any variance from that opinion. Any discussions 
with the Area Engineer does not obtain a grant of permission and/or an exemption certificate.  
 
Furthermore no notice has been issued under the Water Services Act of 2012, none has been 
submitted and an extract from the planning report dated 27th October 2022 for the site next door 
(Ref 22/145 and 21/807 and SKB22088)) that has also installed an unauthorised septic tank and 
percolation area at the rear stated as follows|:  
 

“ The agents covering letter dated 4th March 2022 had also indicated that “all 

works carried out in compliance with the water services act.”  

 



In response to the registered letter, it is now crystal clear, that no such notice 

was served under Section 70H of the Water Services Act 2007 (as inserted by 

Section 4 of the Water Services (Amendment) Act 2012). Having liaised with 

the Environment Unit (07/04/2022 and 08/04/2022) they also confirm of no 

inspection of this property. In the further letter dated 30th September 2022 

received on the 7th October 2022, the applicant/agent are of the view that they 

basically undertook a repair of the previous septic tank system and suggest 

that this is “exempted development.” It is not.” 

 
Since 2009 and European legislation there is a national commitment to preventing pollution hence 
the EPA standards that came into effect in 2009.  As part of the national inspection of septic tanks 
and it would be the duty of the Planning Authority not to simply ignore obvious pollution. The 
Councils own web site on this issue has advised “Cork County Council will determine the areas 

where inspections will be carried out at a local basis. They will use the risk information.... 

........They will consist of checks to make sure that the DWWTS is not leaking nor has an 

unauthorised discharge, that it is properly operated and maintained.”  

 
All new septic tanks and percolation areas on a greenfield site will always require planning 
permission since it constitutes the meaning of “development” as set out under Section 3(1) of the 
Planning and Development Act 2000. In more recent years septic tanks have been the subject of an 
inspection by the local authority and if a notice is served requiring the septic tank to be improved 
then upon receipt of such a notice such remedial works, as the local authority shall instruct, would 
constitute “exempt development” having regard to under Schedule 2, Part 1, Article 6, and Class 44 
of the Planning and Development Regulations 2001 – 2021. Class 41(g) of the Planning and 
Development Regulations 2001-2021 states as follows:   
 

(g) the carrying out of remedial works in compliance with an advisory notice issued on the 

Section 7 H(5) of the Water Services Amendment ) act 2012  

 

However no such notice has been served in relation to this site and therefore no claim for it to be 
“exempt” under Class 44 of the Planning and Development Regulations 2002-2023 can be made. It is 
recalled that the agent in the his letter dated 25th August 2021 and 19th November 2021 (SKB22040) 
had originally suggested that the works were “deminimus” which equally is not applicable.  
 
In terms of case law it is advised that a Referral to An Bord Pleanala (File 25 K RL 2340) in 2006 for 
a septic tank at Ballinacarow, Rathconrath , Mullingar confirmed without doubt that a septic tank was 
“development” that was not “exempt development” thus requiring planning permission.  
 
In late 2009 a case at Riverbend, Ballywilliam, Kinsale, County Cork (04.RL.2650) came to the 
conclusion that moving the septic tank previously permitted in the east of the site to the western 
boundary did not accord with the permitted development and was not therefore “exempt 

development” thus planning permission was required for moving the septic tank.  
 
In the same light ‘turning the septic tank around’ would involve significant excavation and installing 
extensive new pipework to a cess pit may also not amount to being ‘exempt development’ and/or 
necessarily being immune from enforcement action under Section 157 of the Planning and 
Development Act 2000. It was also concludes that since a septic tank does not come within the scope 
of ‘maintenance’ under Section 4(1) (h) of the Planning and Development Act 2000, see case 25 K 
RL 2340 in 2006 for a septic tank at Ballinacarow, Rathconrath, Mullingar.  
 



In terms of any recent decision of Cork County Council attention is drawn to a Section 5 application 
for a bored well and replacement septic tank at Dromleigh South, Bantry (D/30/21) where the Senior 
Executive Planner stated the following conclusion (report dated 17th August 2021) as follows: 
 

“   It is concluded that (a) replacement of an existing septic tank with a six 

person population,( six persons)  precast concrete tank on, in or under, the 

land involves the carrying out of works, as defined under Section 3 (1) of the 

Planning and Development Act 2000 and is therefore development: (b) the 

development does not come within the scope of section 1 of the Planning and 

Development Act 2000, as amended; (c )the development does not come 

within the scope of any Class of development listed in Part 1 of Schedule 2 to 

the Planning and Development Regulations 2001 as amended, and therefore 

it is considered that the replacement of an existing septic tank with a six 

person (population six persons) pre cast concrete tank constitute 

development and is not exempted development.”  

 

(D /30/21 Report dated 17th August 2021) 

 

Given that the exact same set of circumstances and that of “development” is applicable the very same 
conclusions apply. This replacement septic tank and percolation area is not “exempt development” 
and which would be equally applicable to the single storey dwelling at the site next door 
(SKB22088). A report on that site was also written today dated 10th May 2023.  

 
Recommendation  

 
Having regard to the plans and particulars received on the 3rd May 2023 the construction and 
insertion of a replacement septic tank and percolation area does NOT constitutes “exempt 

development” for the following reasons : 
 

(a)  The replacement of an existing septic tank with a 3,000 dual chamber septic tank on, in or 
under, the land involves the carrying out of works, as defined under Section 3 (1) of the 
Planning and Development Act 2000 that is therefore “development|:”  
 

(b)  The “development” does not come within the scope of Section 3 (1) of the Planning and 
Development Act 2000, as amended;  
 

(c ) Given that no notice was issued under Section 7 H(5) of the Water Services Amendment ) Act 2012 
the “development” does not come within the scope of any Class of “development” listed in Part 1 of 
Schedule 2 to the Planning and Development Regulations 2001 as amended, and therefore it is 
considered that the replacement septic tank and percolation area constitute “development” that is not 

“exempted development.”  

 
 

 

 

 

 

 

 

 

 



 

Further Recommendation  
 
That providing this decsion is ratified and a decision issued under file D/18/23 that a further letter is 
issued on the associated enforcement file (SKB21040) to reiterate that planning permission is required 
for the retention of the septic tank and percolation area.  
 

 
P. O’Sullivan:  
Executive Planner             
10th May 2023 
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