






D/244/24 – Section 5 Declaration 

A Section 5 declaration is sought by Brendan Mullins on behalf of Kevin and Mary Mullins of 
Ovensbridge, Ovens, Co. Cork  for an additional entrance and driveway to their existing 
home.  

 

 

Figure 1 Subject site location 

Question subject of the Section 5 

On the basis of the information submitted the question to be addressed under this request is 
as follows:  

“Whether the creation of an additional entrance, gates and driveway is development and is or 
is not exempted development. 

It is detailed in the documentation that the subject lands upon which the entrance and 
driveway are proposed are owned by Ian Mullins and Brendan Mullins, brothers of Kevin 
Mullins. They have consented to allow an additional entrance and driveway for the subject 
property to be formed on their lands to connect the subject property to Curraghbeg road.  

The subject area is currently covered in dense vegetation.  

Planning History  

On site  

15/4044 Permission granted to Ian and Annemarie Mullins for the Construction of a 
single storey extension to side of dwelling ground floor of existing dwelling to 
Montessori school for sessional hours and new access ramp to entrance to 
side. 



 

1. STATUTORY PROVISIONS 
 
The following statutory provisions are relevant to this referral case; 
 
Planning and Development Act 2000, as amended  
 
Section 2(1) states as follows:- 
“In this Act, except where the context otherwise requires – ‘development’ has the meaning 
assigned to it by Section 3 …” 
 
Section 3 (1) states as follows:- 
“In this Act, ’development’ means, except where the context otherwise requires, the carrying 
out of works on, in, over or under land or the making of any material change in the use of any 
structures or other land.” 
 
Section 4(1) identifies what may be considered as exempted development for the purposes 
of the Act, and Section 4(2) of the Act provides that the Minister, by regulations, provide for 
any class of development to be exempted development. The principal regulations made 
under this provision are the Planning and Development Regulations, 2001.  
 
Planning and Development Regulations, 2001 as amended 
Article 6(1) of the Planning & Development Regulations, 2001 as amended states as follows:-  
“Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall 
be exempted development for the purposes of the Act, provided that such development 
complies with the conditions and limitations specified in column 2 of the said Part 1 opposite 
the mention of that class in the said column 1.”  
 
Article 9(1) (a) of the Planning & Development Regulations, 2001 as amended, provides a 
number of scenarios whereby development to which article 6 relates shall not be exempted 
development for the purposes of the Act. 

(ii) consist of or comprise the formation, laying out or material widening of a means of access 
to a public road the surfaced carriageway of which exceeds 4 metres in width, 

CLASS 5 The construction, erection or alteration, within or bounding the curtilage of a house, 
of a gate, gateway, railing or wooden fence or a wall of brick, stone, blocks with decorative 
finish, other concrete blocks or mass concrete. 

Conditions/Limitations 

1.The height of any such structure shall not exceed 2 metres or, in the case of a wall or fence 
within or bounding any garden or other space in front of a house, 1.2 metres. 

 2. Every wall other than a dry or natural stone wall bounding any garden or other space shall 
be capped and the face of any wall of concrete or concrete block (other than blocks with 
decorative finish) which will be visible from any road, path or public area, including public 
open space, shall be rendered or plastered. 



 3. No such structure shall be a metal palisade or other security fence. 

CLASS 9 The construction, erection, renewal or replacement, other than within or bounding 
the curtilage of a house, of any gate or gateway. 

Conditions/Limitations 

The height of any such structure shall not exceed 2 metres. 

 

CLASS 13 The repair or improvement of any private street, road or way, being works carried 
out on land within the boundary of the street, road or way, and the construction of any private 
footpath or paving. 

Condition and Limitations 

The width of any such private footpath or paving shall not exceed 3 metres. 

Assessment  
I note the details and drawings submitted as part of the application.  

 
The site which comprises a dwelling house is currently served from the N22 to the south of 
the dwelling. The proposed entrance is to be located on a local road, L6228 to the east of the 
dwelling. The road is stated to be 3m wide.  
 
The works proposed are considered ‘development’ in accordance with Section 3 (1) of the 
Planning and Development Act, 2000 as the change of use is a material change.  

 
I have reviewed the development proposal in relation to exemptions as provided in the 
Planning and Development Regulations 2001, as amended and Section 4 of the Planning and 
Development Act, 2000 as amended and would contend that the entrance would be exempt 
development as it accords with the restrictions on exemptions by virtue of Article 9 of the 
Planning and Development Regulations 2001, as amended which refers to Development to 
which article 6 relates shall not be exempted development for the purposes of the Act— (a) if 
the carrying out of such development would— 
 
(ii) consist of or comprise the formation, laying out or material widening of a means of access 
to a public road the surfaced carriageway of which exceeds 4 metres in width, 

The development of the entrance is onto a road that is measured as 3m. This was confirmed 
by the Area Engineer. As such the development of the entrance is deemed exempt 
development.  
 
The driveway proposed comprises a 3m wide tarmacadam driveway from the proposed 
entrance to the applicants dwelling house.  I have reviewed the exemptions and would not 
consider any exemptions that would cover same.  
 
In relation to the proposed gates, the gates are proposed within the curtilage of a house but 
not within the curtilage of the house it is serving so having reviewed CLASS 5 of Schedule 2, 
Part 1 Exempted development  of the P& D Regs 2001 as amended, which refers to The 



construction, erection or alteration, within or bounding the curtilage of a house, of a gate, 
gateway, railing or wooden fence or a wall of brick, stone, blocks with decorative finish, other 
concrete blocks or mass concrete and Class  9 of Schedule 2, Part 1 Exempted development  of 
the P& D Regs 2001 as amended, which refers to, ‘The construction, erection, renewal or 
replacement, other than within or bounding the curtilage of a house, of any gate or gateway, 
it is considered it that the proposed gate  is not within the curtilage of a house as referred in 
Class 5 which is considered to be the house being served by the entrance and is not considered 
to meet the requirements of Class 9 as this refers to a gate not within the curtilage of a house 
and the proposed gate is bounding the curtilage of a house – referred to as James Brohans 
house on the site layout plan submitted and included below.  

 

Figure 2 Site layout plan submitted. 
 
 
Conclusion 
WHEREAS a question has arisen as to Whether the creation of an additional entrance, gates and 
driveway is development and is or is not exempted development.AND WHEREAS Cork County 
Council, in considering this referral, had regard particularly to – 

 

• Sections 1,2, 3, 4 and 6 of the Planning and Development Act, 2000, as amended 
• Article 9 1 (a) (ii) of the Planning and Development Regulations, 2001 as amended. 
• Class 5 and Class 9 Schedule 2, Part 1, Exempted Development – General of the 

Planning and Development Regulations 2001, as amended  

The Planning Authority has concluded that: 



• The formation of a new entrance onto a road less than 4m wide is deemed 
development and exempt development. 

• The creation of a new driveway does not fall under any exemptions as provided for in 
the Planning and Development Act, 2000 as amended or the Planning and 
Development Regulations 2001, as amended so is therefore development and not 
exempt development. 

• The proposal of new gates does not meet the requirements of Class 5 or Class 9 of 
Schedule 2, Part 1 Exempted development of the P& D Regs 2001 as amended, so is 
therefore deemed development and not exempt development.  

 

 

 
 
 
Carol Dunne 
Executive Planner  
 
18.07.2024 

 



 
 
 
 
Ian & Brendan Mullins, 
Southwinds, 
Ovensbridge, 
Ovens,  
Co. Cork. 
P31 H422 
 
3rd July, 2024 
 
 
Our Ref.:   D/244/24 
 
 
Re:   Declaration of Exempted Development under Section 5 of The Planning and 

Development Act 2000 – 2010. 
 
 
Whether the proposed new vehicular entrance and driveway at Ovensbridge, Ovens,  Co. 
Cork P31 CR62  is or is not development or is or is not exempted development. 
 
 
Dear Sirs, 
 
Please be advised that a declaration has been sought with respect to Section 5 of the Planning 
and Development Act 2000 (as amended) from the Planning Authority Kevin & Mary 
Mullins with respect to whether the above description at Ovensbridge, Ovens, Co. Cork 
constitutes development. 
 
You are being notified as the applicant has indicated that you are the legal owners of the land 
in question. 
 
Yours faithfully, 
 
 
 
    __ 
Angela Carrigy 
ASO PLANNING DEPARTMENT 
 
 
 
 
 
 
In order to process your query, it may be necessary for Cork County Council to collect Personal information from you.  Such 
information will be processed in line with our privacy statement which is available to view 
at https://www.corkcoco.ie/privacy-statement-cork-county-council 
 

https://www.corkcoco.ie/privacy-statement-cork-county-council





























