




D/248/24 – Section 5 Declaration 

A Section 5 declaration is sought by KB Engineering and Design Services on behalf of Jerry 
Horgan at Ballymichael Lissarada as to whether the recontouring of his field utilising soil and 
stone, within a farm holding is development and is or is not exempted development.  

Applicant is querying whether proposed land reclamation at the above address is considered 
to be “Exempted Development” for the purposes of the Act. The site measures approx 
3.6ha.  Applicant is seeking to raise the level of the land through the deposition of stone and 
soil material with the intention to improve the agricultural output.   The applicant has 
indicated that approx 59,470m3 of soil and stone will be required. All soil and stone to be 
accepted at the site will be classified as a by product in line with Article 27 of the European 
Communities Regulations 2011. The average depth of proposed filling is 1.9m, with filling 
proposed from 0.75 to approx. 4.8 metres maximum.  The proposed timeframe for filling is 
anticipated to be upto five years.  

 

 

 

Figure 1 Subject site location 

 

Planning History  

On site  

None. 

South west of site 

Site Location  



14/4874 Permission granted to Martin Horgan and Jodi Lynch for a Dwelling house and 
effluent treatment system. (Not constructed). 

 

1. STATUTORY PROVISIONS 
 
The following statutory provisions are relevant to this referral case; 
 
Planning and Development Act 2000, as amended  
 
Section 2(1) states as follows:- 
“In this Act, except where the context otherwise requires – ‘development’ has the meaning 
assigned to it by Section 3 …” 
 
Section 3 (1) states as follows:- 
“In this Act, ’development’ means, except where the context otherwise requires, the carrying 
out of works on, in, over or under land or the making of any material change in the use of any 
structures or other land.” 
 
Section 4(1) identifies what may be considered as exempted development for the purposes 
of the Act, and Section 4(2) of the Act provides that the Minister, by regulations, provide for 
any class of development to be exempted development. The principal regulations made 
under this provision are the Planning and Development Regulations, 2001.  
 
Planning and Development Regulations, 2001 as amended 
Article 6(1) of the Planning & Development Regulations, 2001 as amended states as follows:-  
“Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall 
be exempted development for the purposes of the Act, provided that such development 
complies with the conditions and limitations specified in column 2 of the said Part 1 opposite 
the mention of that class in the said column 1.”  
 

Article 9 (1) of the Regulations sets out circumstances in which development to which Article 
6 relates shall not be exempted development. 

 
Article 8 of the Planning & Development Regulations, 2001 as amended states as follows:-  
 

Works specified in a drainage scheme 8.  

 

Works specified in a drainage scheme confirmed by the Minister for Finance under Part II of 
the Arterial Drainage Act 1945 (No. 3 of 1945) or the Arterial Drainage (Amendment) Act 1995 
(No. 14 of 1995), carried out by, on behalf of, or in partnership with, the Commissioners, with 
such additions, omissions, variations and deviations or other works incidental thereto, as may 
be found necessary by the Commissioners or their agent or partner in the course of the works, 
shall be exempted development. 



8C. Land reclamation works (other than reclamation of wetlands) consisting of re-contouring 
of land, including infilling of soil (but not waste material) within a farm holding, shall be 
exempted development. 

 

Assessment  
 
The proposal constitutes “development” as set out under S3 of the Planning and 
Development Act 2000 insofar as it constitutes the carrying out of “works” on lands. The 
proposal to be considered rests on whether or not same constitutes “Exempted 
Development” for the purposes of the Act. 

The main reference to “land reclamation” occurs under Article 8C of the Planning and 
Development Regulations 2001 (as amended by S.I 454 &464/2011) This permits “land 
reclamation works (other than the reclamation of wetlands) consisting of re-contouring of 
land, including infilling of soil (but not waste material) within a farm holding, shall be 
exempted development”.   The applicant is claiming the provisions of this exemption to 
justify the current proposal. 

 

The three main considerations that arise under article 8C are the following- 

1.Could the subject lands be classed as wetlands? 

2. Is the material proposed to be used for the infilling deemed to be “waste” material 

3. The issue of “within a farm holding” 

 

Taking the three items as follows- 

1. The applicant has made no reference to the lands being wetlands”.  Article 5 of the 
P&D Regs 2001 (amended by S.I 454/2011) defines “Wetlands” as “natural or 
artificial areas where biogeochemical functions depend notably on constant or 
periodic shallow inundation, or saturation, by standing or flowing fresh, brackish or 
saline water” 

 

Consequently, the main consideration in this instance is whether or not the lands in question 
can be considered to be “wetlands” for the purposes of the definition under Article 5. This 
definition stresses that a “wetland” depends on “constant or periodic shallow inundation” to 
achieve a “biogeochemical function”.   

 



Having reviewed the flood mapping, the subject lands do not appear to be “liable to 
flooding” (periodic shallow inundation) and while there would  appear to be drainage issues 
on the site, the lands do not appear to meet the definition of the “wetland” for the purposes 
of Article 5.  In addition, the Area Engineer  and Environment has not raised any concerns/ 
questions in relation to this matter 

 

2. The applicant has made a self declaration re: the waste question and is asserting that 
no “waste” (as per the definition as outlined under A27 of the European 
Communities (Waste Directive), Regulations, 2011) will be brought into the site.  
Please note the environment section has reviewed the proposal and did not raise any 
issues in relation to the stone and soil classified as a by product in line with Article 27 
of the European Communities (Waste Directive) Regulations 2011. 
 

3. The more fundamental question is as to whether or not the phrasing of Article 8(c) 
allows any external material to be utilised  for infilling in the first instance.  It has 
been the interpretation of the planning authority that where land reclamation is 
undertaken in accordance with this article,  it is entirely “within a farm holding” as 
part of normal farming/agricultural practice. As such it would be expected that the 
work and all fill material required for the land reclamation (not waste) would be 
derived from within the farm holding and not transported to the site using trucks on 
the surrounding road network.  CCC has had many planning applications for such 
development and the impact of the reclamation on the surrounding road network is 
often a crucial and determining factor.  If the proposed development were to be 
deemed as meeting the requirement of Article 8(c), it would mean that road 
considerations could not be taken into consideration (the article 9 restrictions do not 
apply to the categories of development set out under Article 8-see further below).  
Judged on this basis, it gives further credence to the interpretation that the article 
8(c) exemption is only available for material “within the farm holding” and that 
importation of external material is not permissible under the terms of this article.  
On this basis, the proposed development does not meet the terms of Article 8(c) 

 

Restrictions on Exemption Listed under Article 9 

Article 9 (1) of the Regulations sets out circumstances in which development to which Article 
6 relates shall not be exempted development.  The development to which article 6 relates are 
the categories listed in column 1 of Part 1 of Schedule 2.  As noted above, the article 9 
restrictions do not apply to the categories of Development set out under Article 8. 
 
 
AA Screening 

Applicant has provided AA screening as part of this proposal. The Nearest Natura 2000 sites 
is the Gearagh SAC which is c6km  from the proposed development site.  Screening 
assessment concludes that given no European sites have been identified occurring within 



the zone of influence of the project, it can be concluded that the project is not likely alone or 
in combination with other plans or projects, to have any significant effect on any European 
sites.  

 

Conclusion 

 

A question has arisen as to whether or not “land reclamation”or recontouring of an 
agricultural filed utilising soil and stone,at Ballymichael, Lissarda is development and is or is 
not exempted development for the purposes of the Act 

 

Having regard to the provisions of S2, S3 and S4 of the Planning and Development Act 2000 
(as amended) 

 

And having regard to the provision of Article 6, 8 and 9 of the Planning and Development 
2001 (as amended) 

 

It is the conclusion of the Planning Authority that the proposed development constitutes 
“development” for the purposes of the Act but does not constitute “exempted 
development” as the provisions of Article 8(c) only apply to re-contouring of land, including 
infilling of soil (but not waste material) within a farm holding  and does not authorise the 
importation of externally sourced material to lands. 

 

 
 

 
 
 
Carol Dunne 
Executive Planner  
 
14.08.2024 

 

 



 

I have reviewed this report and agree with the recommended conclusion. 

 

14/08/2024 

 

 



Application for Planning Exemption 
 

Reference:  D/248/24 
 
Applicant:   Jerry Horgan 
 
Address      Ballymichael, Lissarda, Co. Cork 
 
Date:    11th August ‘24 
 
By:        Kevin Murphy 
 
 
Details of Application 
The application for planning exemption relates to the importation of 59,470m³ 
of soil and stone onto a 3.6ha grassland site at Ballymichael, Lissarda, Co. 
Cork for the purpose of improving the agricultural quality of the land. 
The Application includes: 

• an agricultural report which “confirms the need for land improvement 
works”. 

• Contour map and sections of the proposed change in levels. 
• A statement that all the soil and stone accepted at the site will be 

classified as a by-product in line with Article 27 of the European 
Communities (Waste Directive) Regulations 2011. 

The proposed timeframe for the fill works is anticipated to be up to 5 years but 
is dependent on the availability of suitable material. 
 
Assessment of Application 
The agricultural report identifies the 3.6ha site as poor-quality grassland 
underlain by clay/loam stating that previous attempts of drainage works have 
been largely ineffective. Supporting information consists of photos showing 
some localised saturated areas and tyre damage to the surface of the land. 
Further to the application, I visited the site on 31/07/24. Whilst acknowledging 
that my inspection was carried out in the summer, there were no obvious 
indicators that the land is prone to waterlogging. 
 
It is proposed to import 59,470m³ of soil and stone for the purpose of 
recontouring the site. Levels are to be adjusted upwards by up to 4.8m so that 
there will be a constant fall from the top to the bottom of the field of the 
approx. 270m long field. The duration of the works is dependent on the 
availability of suitable material. 
Whilst the purpose of the works is purported to be to improve drainage and 
the agricultural quality of the land, little detail has been provided as to how 
that is to be achieved. Specifically, no detail has been provided regarding: 

• The properties required in “suitable material” to ensure the imported 
material is better than that already on site. 

• The way the material is to be placed and compacted. 
• Subsurface drainage. 



• Prevention of runoff of surface water, and any landspread farm 
effluents, from the entire field to the bottom of the site. 

• Plant and equipment to be used on the site or details for the refuelling 
and maintenance of the plant so as to minimise the risk to waters. 

• Welfare, wheelwash and other facilities to be provided on the site. 
• Measures to minimise the impact on the environment and on third 

parties during the 5-yr operational phase of the facility.  
   
The nearest watercourse is more than 130m from the proposed works. 
 
The nearest third-party dwelling is on the opposite side of the public road at 
approx. 30m from the site. 
.   
 
Conclusions 
I have concerns that the proposed works, which will include the importation of 
59,470m³ of reclassified waste material and significant on-site earthworks 
over a 5-yr period, will not be subject to any oversight if the application for 
planning exemption is approved. 
  
It is my opinion the Applicant has not demonstrated any requirement for land 
improvement works or how such works are to be carried out to ensure the 
land will be better for agricultural purposes at the conclusion of the works. 
 
The proposed works have the potential for a significant impact on the 
environment, third parties and the road network. The Applicant should be 
required to submit details of mitigation measures for the approval of the LA. 

 
END 







































































































































74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89

74
.2

8
0.

00
0

75
.1

3
10

.0
00

76
.2

8
20

.0
00

77
.5

0
30

.0
00

78
.4

4
40

.0
00

79
.6

9
50

.0
00

80
.7

4
60

.0
00

82
.0

0
70

.0
00

82
.9

4
80

.0
00

84
.9

0
90

.0
00

86
.9

0
10

0.
00

0

89
.0

0
11

0.
00

0

90
.7

5
12

0.
00

0

92
.1

1
13

0.
00

0

92
.3

8
14

0.
00

0

91
.8

3
15

0.
00

0

92
.0

0
16

0.
00

0

92
.7

9
17

0.
00

0

94
.6

5
18

0.
00

0

19
0.

00
0

20
0.

00
0

97
.0

0
21

0.
00

0Section BB - Distance

Section BB - Elevation

Section BB

Proposed BB - Elevation

97
.3

8
22

0.
00

0

97
.1

9
23

0.
00

0

90
91
92
93
94
95
96
97
98
99

100

73

 B
O

U
N

D
A

R
Y 

S
O

D
 &

 S
TO

N
E

 D
IT

C
H

95
.3

3

96
.1

5

74
.2

8

74
.9

4

75
.5

1

76
.2

5

76
.8

0

77
.6

6

78
.6

9

80
.3

1

81
.4

1

82
.5

5

83
.6

7

84
.7

9

85
.9

2

87
.0

3

88
.1

8

89
.3

0

90
.4

4

91
.2

0

92
.4

1

94
.5

5

95
.3

7

96
.1

9

92
.8

8

93
.7

0



788
0.000m

783
0.000m

781
0.000m

776
0.000m

775
0.000m

770
0.000m

762
0.000m

759
0.000m

74.0

74.0

75.0 75.0

76.0

77.0

77
.0

78
.0 78.0

79.0

79
.0

80
.0

80.0
81.0

81
.0

82
.0

82
.0

82.0 83.0

83
.0

84
.0

84.0

85.0

85
.0

86
.0

86.0

87.0

88.0

88
.0

89
.0

90
.0

91
.0

90.0

89.0

92
.0

92
.0

92.0

93.0

94.0

94
.0

93
.0

95
.0

95.0

96.0

96
.0

97
.0

98
.0

98.0
97.0

99.0

99
.0

10
0.

0

100.0

101.0

10
1.

0

10
2.

0

102.0

103.0

10
3.

0

104.0

88.0

89.0

90.0

90.0
89.0

88.0

91.0



R
O

A
D

 S
O

D
 &

 S
TO

N
E

 B
O

U
N

D
A

R
Y

74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89

80
.4

2
0.

00
0

81
.0

1
10

.0
00

82
.0

8
20

.0
00

82
.9

6
30

.0
00

84
.0

0
40

.0
00

85
.0

5
50

.0
00

86
.0

7
60

.0
00

87
.4

8
70

.0
00

88
.9

2
80

.0
00

89
.8

0
90

.0
00

91
.0

0
10

0.
00

0

92
.4

8
11

0.
00

0

94
.4

3
12

0.
00

0

96
.5

0
13

0.
00

0

97
.5

8
14

0.
00

0

15
0.

00
0Section EE - Distance

Section EE - Elevation

Section EE

Proposed DD - Elevation

R
O

A
D

 S
O

D
 &

 S
TO

N
E

 B
O

U
N

D
A

R
Y

90
91
92
93
94
95
96
97
98
99

100

73

 B
O

U
N

D
A

R
Y 

S
O

D
 &

 S
TO

N
E

 D
IT

C
H

97
.6

8

80
.4

2

80
.7

1

81
.2

6

82
.0

0

82
.9

1

83
.8

5

84
.7

1

86
.1

5

87
.2

2

88
.6

0

89
.7

7

90
.9

8

92
.2

6

93
.5

7

94
.8

8

96
.1

8

BUFFER FROM WATERCOURSE




