




SECTION 5 DECLARATION – PLANNER’S REPORT 

File Reference: D/256/24 

Description: Whether the construction of an internal agricultural cow track approx. 
300m in length and 4m in width to enable the safe movement of cows 
within the landholding is or is not development and is or is not exempted 
development. 

Applicant:   Michael O’Brien 

Location:  Ballinaparka, Kilworth, Co. Cork 

Date: 11th September 2024 

SUMMARY OF RECOMMENDATION 
It is concluded that the construction of an internal agricultural cow track approx. 300m in length 

and 4m in width to enable the safe movement of cows within the landholding constitutes 

‘works’ and ‘development’ as defined in Sections 2 and 3 of the Planning and Development Act. 

The development does not come within the scope of the exemption for agricultural 

development provided by Part 1, Section 4(1)(a) of the Planning and Development Act 2000 and 

article 6(1) and article 9(1) of the Planning and Development Regulations, 2001, as amended. 

 

On this basis it is considered that the proposed development is development and is not 

exempted development. 

 

PURPOSE OF REPORT 

Under Section 5 of the Planning and Development Act, 2000 (as amended), if any question arises as to what, 

in any particular case, is or is not development and is or is not exempted development within the meaning of 

the Act, any person may, on payment of the prescribed fee, request in writing from the relevant planning 

authority a declaration on that question, and that person shall provide to the planning authority any 

information necessary to enable the authority to make its decision on the matter. 

 

SITE LOCATION 

The subject site is located in the rural townland of Ballinaparka, Kilworth, Co. Cork situated approximately 

4.5km northeast of Fermoy. The subject site forms part of an agricultural landholding. The surrounding lands 

are predominantly in agricultural use with one-off dwellings scattered throughout. The farm landholding lies 

either side of the R666 and to the north of the River Blackwater. The lands lie within the mapped Floodzone 

A&B as designated under the current Cork County Development Plan 2022. The R666 to the north of the 

subject site is a designated Scenic Route - S5. The lands lie within an area designated as Hogh Value Landscape. 

The subject roadway adjoins but is outside of the River Blackwater SAC and is within the Blackwater Callows 

SPA. 

 

SUBJECT DEVELOPMENT 

The applicant proposes to construct a 300m long and 4m wide agricultural cow track to enable the safe 

passage of cows through the landholding to an existing underpass instead of crossing the busy R666. The 

subject cow track will be constructed above the level of the adjoining field on both sides with a 200-300mm 

base of clean permeable hardcore (100mm stone) with a 25-30mm layer of fine dust covering this. This will 



allow any surface water in the adjoining field to the north of the roadway to percolate through same. The 

construction of the subject roadway would result in the removal of approx. 10m of existing hedgerow in total. 

It is proposed to replace the 10 metres of hedgerow removed with 20m of new hedgerow in another location 

within the landholding. The application documents outline the need for the subject farm track in terms of 

health and safety of the general public / existing users of the R666 and from an animal welfare point of view. 

 

 

PLANNING HISTORY 

A review of the Council’s Planning Enquiry System shows the following recent and valid planning applications 

made in respect of the overall landholding: 

22/4700 – Permission granted to construct a cubicle house with slatted tank and ancillary works. 

17/5169 - Permission granted to construct a cattle underpass on a public road, effluent tank and ancillary 

works. 

15/5035 - Construction of machinery shed with slatted tank, extension to holding yard shed and ancillary 

works. 

06/5361 – Permission granted for dairy house, extension to cubicle house and above ground slurry tank. 

 

 

LEGISLATIVE CONTEXT 

Planning and Development Act, 2000 

Section 3(1) of the Act states the following in respect of ‘development’: “In this Act, ‘development’ means, 

except where the context otherwise requires, the carrying out of any works on, in, over or under land or the 

making of any material change in the use of any structures or other land.”  

 

Section 2(1) of the Act states the following in respect of ‘works’: “Any act or operation of construction, 

excavation, demolition, extension, alteration, repair or renewal…”  

 

Section 4(1) sets out various forms and circumstances in which development is exempted development for 

the purposes of the Act. Section 4 (1) (a) states that development consisting of the use of any land for the 

purposes of agriculture and development consisting of the use for that purpose of any building occupied 

together with land so used. 

 

Section 4 (2)(a) of the Act enables certain classes of development to be deemed exempted development by 

way of regulation.  

 

Section 4(4) states that notwithstanding paragraph (a) of subsection (1) and any regulations under subsection 

(2), development shall not be exempted development if an environmental impact assessment or an 

appropriate assessment is required. 

 

Section 4(1) The following shall be exempted developments for the purposes of this Act— 

(a) development consisting of the use of any land for the purpose of agriculture and 

development consisting of the use for that purpose of any building occupied together 

with land so used; 

 

 



Planning and Development Regulations 2001 (as amended) 

 

Restrictions on exemption by virtue of Article 9(1)(a) of the Planning and Development Regulations 2001 

(as amended) 

Article 9 (1) (a) provides that certain development to which Article 6 relates (i.e. exempted development) shall 

not be exempted in various circumstances. Article 9(1) states that: Development to which Article 6 relates 

shall not be exempted development for the purposes of the Act – (a) if the carrying out of such development 

would:  

(iii) endanger public safety by reason of traffic hazard or obstruction of road users,  

vi) interfere with the character of a landscape, or a view or prospect of special amenity value or special 

interest, the preservation of which is an objective of a development plan for the area in which the 

development is proposed or, pending the variation of a development plan or the making of a new 

development plan, in the draft variation of the development plan or the draft development plan, 

(viiB) comprise development in relation to which a planning authority or An Bord Pleanála is the competent 

authority in relation to appropriate assessment and the development would require an appropriate 

assessment because it would be likely to have a significant effect on the integrity of a European site. 

 

 

ASSESSMENT 

The question which arises in this case is: 

Whether the construction of an internal agricultural cow track approx. 300m in length and 4m in width to 

enable the safe movement of cows within the landholding is or is not development and is or is not exempted 

development. 

 

Is or is not development? 

Development is defined, under Section 3(1) of the Planning and Development Act, 2000 (as amended), as “the 

carrying out of works on, in, over or under land…” Works are defined, under Section 2(1) of this Act, as 

including “any act or operation of construction, excavation, demolition, extension. 

 

The construction of an agricultural cow track to enable the safe movement of cows within the landholding 

consists of the carrying out of ‘works’ and therefore constitutes ‘development’, as defined in Section 3 of the 

Planning and Development Act 2000, as amended. 

 

Is or is not exempted development? 

Article 6(1) defines the scope of exempted development for the purposes of the Act as referred in Section 
4(2) of the Planning and Development Act 2000.  
Schedule 2, Part 3 of the Planning and Development Regulations 2001-2020 sets out classes of agricultural 
development which are deemed to constitute exempted development, while Part 1 relates to General 
Exemptions. 
The construction of an internal agricultural cow track does not fall within any of the specific classes on any of 

the listed exemption. 

 

In relation to restrictions on exemptions by virtue of Article 9(1)(a) of the Planning and Development 

Regulations 2001 (as amended) I note the following: 



Article 9 (1) (a) provides that certain development to which Article 6 relates (i.e. exempted development) shall 

not be exempted in various circumstances. Article 9(1) states that: Development to which Article 6 relates 

shall not be exempted development for the purposes of the Act – (a) if the carrying out of such development 

would:  

(iii) endanger public safety by reason of traffic hazard or obstruction of road users, - The construction of the 

proposed farm track will have a positive impact on road safety as it will enable the safe passage of cows under 

the public road through the applicant’s permitted underpass. Therefore, is it is considered that the proposed 

development would not endanger public safety by reason of traffic hazard or obstruction of road users. 

 

(viiB) comprise development in relation to which a planning authority or An Bord Pleanála is the competent 

authority in relation to appropriate assessment and the development would require an appropriate 

assessment because it would be likely to have a significant effect on the integrity of a European site. 

 

EIAR and SUB-THRESHOLD EIAR 

Projects which are likely to have significant effects on the environment are identified in Annex I and Annex II 

of the EIA Directive, which have been transposed into Irish legislation by Part I and Part II, Schedule 5 of the 

Planning and Development Regulations 2001 (as amended). An agricultural roadway/track is not of a Class of 

development listed under Part 1 or 2 (Schedule 5) of the Planning and Development Regulations 2001. As 

such, Environmental Impact Assessment does not apply in this case. Thus, the provisions of Section 4(4) of the 

Planning and Development Act 2000 (as amended) are not relevant. 

 

Having regard to the contents of Article 103 (as amended by Article 14 of the Planning and Development 

(Amendment) (No3) Regulations 2011) and Schedule 7 of the Planning and Development Regulations 2001 (as 

amended) it is considered that the proposed development by reason of its nature, scale and location would 

not be likely to have significant effects on the environment. Accordingly, it is considered that a sub-threshold 

EIAR is not required to be submitted. 

 

APPROPRIATE ASSESSMENT 

As regards Appropriate Assessment Section 4(4) of the Planning and Development Act restricts exemption 

where development needs an appropriate assessment. The proposal was referred to the Council’s Ecology 

Section, and it is considered that: 

“Provided the works are done in the summer, I see no issues. The relatively small works and 
the distance from the main channel are enough for me to consider there to be no risk of 
significant impacts to the SAC. Regarding disturbance to SPA bird species (it’s also entirely 
within Blackwater Callows SPA), these species are mostly wintering waterfowl and would 
not be significantly disturbed.” 

In view of the scale and the nature and extent of the development, together with the statement that the 

proposed works would only be carried out in summer months, it is considered that no appropriate assessment 

issues arise. It is considered that the development would not be likely to have a significant effect individually 

or in combination with other plans or projects on a European site. Appropriate Assessment is not therefore 

required, and the provisions of Section 4(4) of the Planning and Development Act 2000 (as amended) are not 

relevant. 

 

 



CONCLUSION  

Having regard to: 

• the particulars received by the Planning Authority on 16th of August 2024 

• Section 2(1) of the Planning and Development Act, 2000, as amended, 

• Section 3(1) of the Planning and Development Act, 2000,  

• Section 4(1)(a) of the Planning and Development Act, 2000, as amended, 

• Schedule 2, Article 6 Part 1 or Part 3 of the Planning and Development Regulations 2001, as 

amended  

 

It is concluded that the construction of an internal agricultural cow track approx. 300m in length and 4m in 
width to enable the safe movement of cows within the landholding constitutes ‘works’ and ‘development’ as 
defined in Sections 2 and 3 of the Planning and Development Act. The development does not come within 
the scope of any of the exemptions for agricultural development provided by Schedule 2, Article 6, Part 1 or 
Part 3 of the Planning and Development Regulations 2001, as amended. 
 

On this basis it is considered that the proposed development is development and is not exempted 

development. 

 

 
______________ 

Janet Payne 

Executive Planner 

10th September 2024 
 

 

The above report and recommendation is noted.  
 
The said development and works are noted. The construction of the said new internal agricultural farm track 
on private land is a new access track or ‘way’ and is not the repair/improvement of an established track or 
way. Accordingly, it would not fall within Class 13 or any other Class.  
 
Conclusion  
Is Development and Is Not Exempted Development 
 

 

 

Louise Ahern  
A/Senior Executive Planner 
12/09/2024 



D/256/24 – Agricultural Report 

Hi Janet, 
I have no objection to the proposed roadway development subject to the roadway being 
constructed in accordance with the Department of Agriculture Specifications, S199 Minimum 
Specification for Farm Roadways and Underpasses – March 2024. 

Regards, 
Frank. 

Frank O’Flynn |  Eolai Feidhmiúcháin Sinsearach  |  Comhshaol Stiúthóireacht 
Comhairle Contae Chorcaí | Inischarra | Corcaigh | P31 X738 | Éire 

Frank O’Flynn |  Senior Executive Scientist |  Environment Department 
Cork County Council | Inniscarra Waterworks | Cork | P31 X738| Ireland 

mailto:frank.oflynn@corkcoco.ie
http://www.corkcoco.ie/
http://www.yourcouncil.ie/
mailto:frank.oflynn@corkcoco.ie
http://www.corkcoco.ie/
http://www.yourcouncil.ie/














Angela Carrigy

From: 

Sent: 

To: 

Subject: 

Attachments: 

michael o brien 

Thursday 15 August 2024 22:56 
Planning Info 

Fwd: Letter to Frank 

[Untitled]_2024081315142624.pdf 

CAUTION FROM CORK COUNTY COUNCIL IT SECURITY: This email originated from outside of the organisation. Do not click links 

or open attachments unless you recognise the sender and know the content is safe. If in doubt, please contact 

itservicedesk@corkcoco.ie / ext 5700 or phishingreport@corkcoco.ie to report the e-mail as suspicious 

---------- Forwarded message ---------

From: michael o brien   Date: Thu, 15 Aug 2024 at 22:42 

Subject: Fwd: Letter to Frank 

To: Eveleen Crowley

---------- Forwarded message ---------

From: John Anthony  

Date: Tue, 13 Aug 2024 at 14:33 

Subject: Letter to Frank 

To: Michael O' Brien 

Attached initial scoping letter 

John 
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Angela Carrigy

From: 

Sent: 

To: 

Subject: 

Attachments: 

michael o brien  

 Thursday 15 August 2024 22:58 

Planninglnfo 

Fwd: FW: Michael O'Brien Farm Roadway 

image001.png 

CAUTION FROM CORK COUNTY COUNCIL IT SECURITY: This email originated from outside of the organisation. Do not click links 

or open attachments unless you recognise the sender and know the content is safe. If in doubt, please contact 

itservicedesk@corkcoco.ie / ext 5700 or phishingreport@corkcoco.ie to report the e-mail as suspicious 

---- ------ Forwarded message ---------

From: michael o brien 

Date: Thu, 15 Aug 2024 at 22:45 

Subject: Fwd: FW: Michael O'Brien Farm Roadway 

To: Eveleen Crowley

---------- Forwarded message---------

From: John Anthony  

Date: Tue, 13 Aug 2024 at 14:15 

Subject: FW: Michael O'Brien Farm Roadway 
To: Michael O' Brien

fyi 

From: Frank O'Flynn (lnniscarra)                                                     

Sent: Tuesday, August 13, 2024 9:15 AM 

To: John Anthony 

Subject: FW: Michael O'Brien Farm Roadway 

F 

 

1 



Provided the works are done in the summer, I see no issues. The relatively small works and the distance from the 

main channel are enough for me to consider there to be no risk of significant impacts to the SAC. Regarding 

disturbance to SPA bird species (it's also entirely within Blackwater Callows SPA), these species are mostly wintering 

waterfowl and would not be significantly disturbed. 

Due to the sensitive nature of the site, I would recommend the agent/applicant to submit a request 

for a Section 5 Declaration on the matter which would enable a formal report/decision on the matter. 

It would be important that they include information on the intended finish of the roadway and again 

state that works are intended to be carried out within the summer months and highlight that new 

hedgerow will be planted within landholding. 

As you can see they recommend submitting a request for a Section 5 Declaration of exemption. 

This declaration would also provide the paperwork necessary for any grant application. 

Regards, 

Frank. 

Frank O'Flynn f.olai Fcidhmiuchain Sinscarach I Comhshaol 

Stiuth6ireacht romhairle Contae Chorcai lnischarra Corcaigh I P3 I X738 

Lire 

Tairseach na gcustaimeiri: www.yourcouncil.ie 

Frank O'Flynn Senior Executive Scientist Environment Department 

('ork County Co1111cil lnniscai-ra \,\,,1cerv,1orb C.)rk l-'31 X738 lrel,rncl 
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