




SECTION 5 DECLARATION – PLANNER’S REPORT 

File Reference: D/290/24 

Description: Whether the installation of a ground mounted,15.2KW Solar PV system with a 
total surface area of 71.7sqm used to power a Community Group Water Scheme 
is or is not development or is or is not exempted development. 

Applicant:   Ballinguiroe & Tankardstown GWS Co-Op 

Location: Ballyshonack, Kildorrery, Co. Cork 

Date: 14th January 2025 

SUMMARY OF RECOMMENDATION 
It is concluded that the installation of a ground mounted,15.2KW Solar PV system with a total surface area 

of 71.7sqm used to power a Community Group Water Scheme constitutes ‘works’ and ‘development’ as 

defined in Sections 2 and 3 of the Planning and Development Act. The development comes within the scope 

of the exemption for PV Solar arrays provided by The Planning and Development Act 2000 (Exempted 

Development) (No. 3) Regulations 2022 and the supporting Planning and Development (Solar Safeguarding 

Zone) Regulations 2022 that came into effect on 5 October 2022 and complies with the relevant conditions 

and limitations. It is also considered that these exemptions are not restricted by the terms of Article 

9(1)(a)(viiB).  

 

On this basis it is considered that the proposed development is development and is exempted 

development. 

 

PURPOSE OF REPORT 

Under Section 5 of the Planning and Development Act, 2000 (as amended), if any question arises as to what, 

in any particular case, is or is not development and is or is not exempted development within the meaning of 

the Act, any person may, on payment of the prescribed fee, request in writing from the relevant planning 

authority a declaration on that question, and that person shall provide to the planning authority any 

information necessary to enable the authority to make its decision on the matter. 

 

SITE LOCATION 

The subject site is located in the rural townland of Ballyshonock approx. 3.6km northwest of Kildorrery. There 

are no scenic routes or protected structures within close proximity of the site. There are no recorded Sites 

and Monuments within the surrounding area. The subject site does not lie within any designated Natura sites. 

The Blackwater River SAC (Site Code 2170) is located approx. 4.4km to the southwest. The subject site lies 

within the AA screening zone for the Blackwater River SAC (Site Code 2170). 

At present, there is a well and a pump house constructed on site which houses the associated plant and 

electrical equipment to run the group water scheme. There are two no. pedestrian accesses to the subject 

site. 

 

SUBJECT DEVELOPMENT 

The application documents state that the Ballinguiroe & Tankardstown Group Water Scheme Co-Operative 

Society Limited is a community owned and ran water supply. In order to reduce the carbon emissions and 



running costs, the applicant conducted an energy audit. This energy audit recommended that they install solar 

PV array on site to supply electricity to the pump house and associated plant and electrical equipment to run 

the group water scheme. 

The question to which this Section 5 Declaration relates is whether the installation of a ground 

mounted,15.2KW Solar PV system with a total surface area of 71.7sqm used to power a Community Group 

Water Scheme is or is not development or is or is not exempted development. 

 

PLANNING HISTORY 

A review of the Council’s Planning Enquiry System shows there have been no recent planning applications 

made in respect of the subject site. 

 

LEGISLATIVE CONTEXT 

Planning and Development Act, 2000 

Section 3(1) of the Act states the following in respect of ‘development’: “In this Act, ‘development’ means, 

except where the context otherwise requires, the carrying out of any works on, in, over or under land or the 

making of any material change in the use of any structures or other land.”  

 

Section 2(1) of the Act states the following in respect of ‘works’: “Any act or operation of construction, 

excavation, demolition, extension, alteration, repair or renewal…”  

 

Section 4(1) sets out various forms and circumstances in which development is exempted development for 

the purposes of the Act. Section 4 (1) (a) states that development consisting of the use of any land for the 

purposes of agriculture and development consisting of the use for that purpose of any building occupied 

together with land so used. 

Section 4 (2)(a) of the Act enables certain classes of development to be deemed exempted development by 

way of regulation.  

Section 4(4) states that notwithstanding paragraph (a) of subsection (1) and any regulations under subsection 

(2), development shall not be exempted development if an environmental impact assessment or an 

appropriate assessment is required. 

 

Planning and Development Regulations, 2001 as amended. 

Article 6(3) states: Subject to Article 9, in areas other than a city, a town or an area specified in section 19 (1) 

(b) of the Act or the excluded areas as defined in section 9 of the Local Government (Reorganisation) Act, 1985 

(No.7 of 1985), development of a class specified in Column 1 of Part 3 of Schedule 2 shall be exempted  

development for the purposes of the Act, provided that such development complies with the conditions and 

limitations specified in column 2 of the said Part 3 opposite the mention of that class in the said column 1.  

 

The Planning and Development Act 2000 (Exempted Development) (No. 3) Regulations 2022 and the 

supporting Planning and Development (Solar Safeguarding Zone) Regulations 2022 that came into effect on 

5 October 2022. 

 

 

 

 



Schedule 2, Part 3 – Exempted Development 

Class 61 

The placing or erection on a roof, or within the 
curtilage, or on a roof of any ancillary buildings 
within the curtilage, of the following buildings 
or sites of a solar photo-voltaic and/or solar 
thermal collector installation: 

(i) an educational building, 

(ii) health centre or hospital, 

(iii) recreational or sports facility, 

(iv) place of worship, 

(v) community facility or centre, 

(vi) library, 

(vii) sites for the provision of gas, electricity, 
telecommunications services or water supplies 
or wastewater services operated by a 
statutory undertaker. 

1. Where such development is located within a solar 
safeguarding zone, the total aperture area of any solar photo-
voltaic and/or solar thermal collector panels, taken together 
with any other such panels previously placed on a roof, shall 
not exceed 300 square metres. 

2. Where such development is located within a solar 
safeguarding zone, the planning authority for the area shall 
be notified in writing no later than 4 weeks after the 
commencement of such development and such notification 
shall include details regarding the location and scale of the 
development. 

3. The distance between the plane of the roof and the solar 
photo-voltaic or solar thermal collector panels shall not 
exceed 1.2 metres in the case of a flat roof or 15cm in any 
other case. 

4. The solar photo-voltaic or solar thermal collector panels 
shall be a minimum of 2 metres in the case of a flat roof or 
50cm in any other case from the edge of the roof on which it 
is mounted. 

5. Any ancillary equipment associated with solar photo-
voltaic or solar thermal collector panels shall not be placed or 
erected on a wall or any roof that is not a flat roof. 

6. The height of any ancillary equipment associated with solar 
photo-voltaic or solar thermal collector panels on a flat roof 
shall not exceed 1.6 metres above roof level. 

7. Any ancillary equipment associated with solar photo-
voltaic or solar thermal collector panels on a flat roof shall be 
a minimum of 2 metres from the edge of the roof on which it 
is mounted. 

8. Any free-standing solar photo-voltaic or solar thermal 
collector installation shall not be placed or erected forward of 
the front wall of the building or site. 

9. The total aperture area of any free-standing solar photo-
voltaic and solar thermal collector panels taken together with 
any other such existing free-standing panels shall not exceed 
75 square metres. 

10. The height of any free-standing solar photo-voltaic or 
solar thermal collector installation shall not exceed 2.5 
metres at its highest point above ground level. 



11. The placing or erection of a solar photo-voltaic or solar 
thermal collector installation on any wall shall not be 
exempted development. 

12. The placing or erection of any free-standing solar photo-
voltaic or solar thermal collector installation within an 
Architectural Conservation Area shall only be exempted 
development if those works would not materially affect the 
character of the area. 

13. No sign, advertisement or object not required for the 
functioning or safety of the solar photo-voltaic or solar 
thermal collector installation shall be attached to or exhibited 
on such installation. 

14. Development under this Class shall only be exempted 
development where the solar photo-voltaic or solar thermal 
collector installation is primarily used for the provision of 
electricity or heating for use within the curtilage of the 
building or site and shall not be considered a change of use 
for the purposes of the Act. 

15. Development under this Class which causes hazardous 
glint and/or glare shall not be exempted development and 
any solar photo-voltaic or solar thermal collector panels 
which are causing hazardous glint and/or glare shall either be 
removed or be covered until such time as a mitigation plan to 
address the hazardous glint and/or glare is agreed and 
implemented to the satisfaction of the Planning Authority. 

 

Restrictions on exemption by virtue of Article 9(1)(a) of the Planning and Development Regulations 2001 

(as amended) 

Article 9 (1) (a) provides that certain development to which Article 6 relates (i.e. exempted development) shall 

not be exempted in various circumstances. Article 9(1) states that: Development to which Article 6 relates 

shall not be exempted development for the purposes of the Act – (a) if the carrying out of such development 

would:  

(viiB) comprise development in relation to which a planning authority or An Bord Pleanála is the competent 

authority in relation to appropriate assessment and the development would require an appropriate 

assessment because it would be likely to have a significant effect on the integrity of a European site. 

 

ASSESSMENT 

The application documents state that the Ballinguiroe & Tankardstown Group Water Scheme Co-Operative 

Society Limited is a community owned and ran water supply. In order to reduce the carbon emissions and 

running costs, the applicant conducted an energy audit. This energy audit recommended that they install solar 

PV at the site. 

The question to which this Scetion 5 Declartion relates is whether the installation of a ground 

mounted,15.2KW Solar PV system with a total surface area of 71.7sqm used to power a Community Group 

Water Scheme is or is not development or is or is not exempted development. 



 

 

 

 

Is or is not development? 

Development is defined, under Section 3(1) of the Planning and Development Act, 2000 (as amended), as “the 

carrying out of works on, in, over or under land…” Works are defined, under Section 2(1) of this Act, as 

including “any act or operation of construction, excavation, demolition, extension. 

 

The installation of a ground mounted,15.2KW Solar PV system with a total surface area of 71.7sqm used to 

power a Community Group Water Scheme consists of the carrying out of ‘works’ and therefore constitute 

‘development’, as defined in Section 3 of the Planning and Development Act 2000, as amended. 

 

Is or is not exempted development? 

The subject development is within the curtilage of a ‘community facility’ (the group water scheme) and this is 

one of the classes of exemption Under Class 61 of The Planning and Development Act 2000 (Exempted 

Development) (No. 3) Regulations 2022 and the supporting Planning and Development (Solar Safeguarding 

Zone) Regulations 2022. In terms of compliance with the associated limitations: 

1. Where such development is located within a solar safeguarding zone, the total aperture area of any solar 
photo-voltaic and/or solar thermal collector panels, taken together with any other such panels previously 
placed on a roof, shall not exceed 300 square metres. (Not located within a solar safeguarding zone). 

2. Where such development is located within a solar safeguarding zone, the planning authority for the area 
shall be notified in writing no later than 4 weeks after the commencement of such development and such 
notification shall include details regarding the location and scale of the development. (Not located within a 
solar safeguarding zone). 

3. The distance between the plane of the roof and the solar photo-voltaic or solar thermal collector panels 
shall not exceed 1.2 metres in the case of a flat roof or 15cm in any other case. (N/A as ground mounted 
array). 

4. The solar photo-voltaic or solar thermal collector panels shall be a minimum of 2 metres in the case of a 
flat roof or 50cm in any other case from the edge of the roof on which it is mounted. (N/A as ground 
mounted array). 

5. Any ancillary equipment associated with solar photo-voltaic or solar thermal collector panels shall not be 
placed or erected on a wall or any roof that is not a flat roof. (N/A as ground mounted array). 

6. The height of any ancillary equipment associated with solar photo-voltaic or solar thermal collector panels 
on a flat roof shall not exceed 1.6 metres above roof level. (N/A as ground mounted array). 

7. Any ancillary equipment associated with solar photo-voltaic or solar thermal collector panels on a flat roof 
shall be a minimum of 2 metres from the edge of the roof on which it is mounted. (N/A as ground mounted 
array). 

8. Any free-standing solar photo-voltaic or solar thermal collector installation shall not be placed or erected 
forward of the front wall of the building or site. (N/A as ground mounted array in agricultural field to rear 
of Group Water Supply Scheme and existing pump house). 



9. The total aperture area of any free-standing solar photo-voltaic and solar thermal collector panels taken 
together with any other such existing free-standing panels shall not exceed 75 square metres. The total area 
of 71.7sqm is below threshold. 

10. The height of any free-standing solar photo-voltaic or solar thermal collector installation shall not exceed 
2.5 metres at its highest point above ground level. The drawings submitted an unsolicited further 
information show that the proposed height of the panels will not exceed 2.5m in height – proposed height 
of 2.44m shown. 

11. The placing or erection of a solar photo-voltaic or solar thermal collector installation on any wall shall 
not be exempted development. N/A as ground mounted array. 

12. The placing or erection of any free-standing solar photo-voltaic or solar thermal collector installation 
within an Architectural Conservation Area shall only be exempted development if those works would not 
materially affect the character of the area. N/A as not in an ACA. 

13. No sign, advertisement or object not required for the functioning or safety of the solar photo-voltaic or 
solar thermal collector installation shall be attached to or exhibited on such installation. No 
advertisements/signs proposed. 

14. Development under this Class shall only be exempted development where the solar photo-voltaic or 
solar thermal collector installation is primarily used for the provision of electricity or heating for use within 
the curtilage of the building or site and shall not be considered a change of use for the purposes of the Act. 
The proposed Solar PV array will be used for the power the pump house equipment associated with the 
Group Water Scheme on site. 

15. Development under this Class which causes hazardous glint and/or glare shall not be exempted 

development and any solar photo-voltaic or solar thermal collector panels which are causing hazardous glint 

and/or glare shall either be removed or be covered until such time as a mitigation plan to address the 

hazardous glint and/or glare is agreed and implemented to the satisfaction of the Planning Authority. No issue 

foreseen. 

 

Having reviewed the application documents and drawings, I am satisfied that the conditions and limitations 

associated with the Class 61 would not be breached or exceeded. I am therefore satisfied that the proposed 

PV Solar array would accord with the requirements of Class 61. 

 

In relation to restrictions on exemptions by virtue of Article 9(1)(a) of the Planning and Development 

Regulations 2001 (as amended) I note the following: 

Article 9 (1) (a) provides that certain development to which Article 6 relates (i.e. exempted development) shall 

not be exempted in various circumstances. Article 9(1) states that: Development to which Article 6 relates 

shall not be exempted development for the purposes of the Act – (a) if the carrying out of such development 

would:  

 

(viiB) comprise development in relation to which a planning authority or An Bord Pleanála is the competent 

authority in relation to appropriate assessment and the development would require an appropriate 

assessment because it would be likely to have a significant effect on the integrity of a European site. 

 

 

 



EIAR and SUB-THRESHOLD EIAR 

Projects which are likely to have significant effects on the environment are identified in Annex I and Annex II 

of the EIA Directive, which have been transposed into Irish legislation by Part I and Part II, Schedule 5 of the 

Planning and Development Regulations 2001 (as amended). Solar PV panels are not of a Class of development 

listed under Part 1 or 2 (Schedule 5) of the Planning and Development Regulations 2001. As such, 

Environmental Impact Assessment does not apply in this case. Thus, the provisions of Section 4(4) of the 

Planning and Development Act 2000 (as amended) are not relevant. 

 

Having regard to the contents of Article 103 (as amended by Article 14 of the Planning and Development 

(Amendment) (No3) Regulations 2011) and Schedule 7 of the Planning and Development Regulations 2001 (as 

amended) it is considered that the proposed development by reason of its nature, scale and location would 

not be likely to have significant effects on the environment. Accordingly, it is considered that a sub-threshold 

EIAR is not required to be submitted. 

 

APPROPRIATE ASSESSMENT 

As regards Appropriate Assessment Section 4(4) of the Planning and Development Act restricts exemption 

where development needs an appropriate assessment. In view of the scale and the nature and extent of the 

development, together with the separation and hydrological distances from the nearest European sites 

(4.4km to south), it is considered that no appropriate assessment issues arise. It is considered that the 

development would not be likely to have a significant effect individually or in combination with other plans or 

projects on a European site. Appropriate Assessment is not therefore required, and the provisions of Section 

4(4) of the Planning and Development Act 2000 (as amended) are not relevant. The Ecology Department 

confirmed that “It’s sufficiently distant from the SAC and small enough to not be an issue”. 

 

CONCLUSION  

Having regard to: 

• the particulars received by the Planning Authority on 9th December 2024, 

• Section 2(1) of the Planning and Development Act, 2000, as amended, 

• Section 3(1) of the Planning and Development Act, 2000,  

• Section 4(1)(a) of the Planning and Development Act, 2000, as amended, 

• The Planning and Development Act 2000 (Exempted Development) (No. 3) Regulations 2022 and 

the supporting Planning and Development (Solar Safeguarding Zone) Regulations 2022. 

• Article 9(1)(a) of the Planning and Development Regulations 2001 (as amended). 

 

It is concluded that the installation of a ground mounted,15.2KW Solar PV system with a total surface area of 

71.7sqm used to power a Community Group Water Scheme constitutes ‘works’ and ‘development’ as defined 

in Sections 2 and 3 of the Planning and Development Act. The development comes within the scope of the 

exemption for PV Solar arrays provided by The Planning and Development Act 2000 (Exempted Development) 

(No. 3) Regulations 2022 and the supporting Planning and Development (Solar Safeguarding Zone) Regulations 

2022 that came into effect on 5 October 2022 and complies with the relevant conditions and limitations. It is 

also considered that these exemptions are not restricted by the terms of Article 9(1)(a)(viiB). 

 

On this basis it is considered that the proposed development is development and is exempted development. 



 
Janet Payne 

Executive Planner 

14th January 2025 

 

 

 
Louise Ahern 

A/Senior Executive Planner 

14/01/2025 

 




































