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D205/25 
 
Declaration on Exempted Development Under Section 5 of the Planning and Development 
Act 2000 as amended. 
 
1.0 Introduction 
 
1.1 Coiste Forbartha Béal Átha’n Ghaorthaidh CRT has submitted a Section 5 declaration 

asking whether the construction of a new bandstand to replace an existing gazebo in 
a park owned by Cork County Council, is or is not development and is or is not 
exempted development? 

 
2.0 Planning History and Policy 

 
 

2.1 There is no recent planning history on the site. 
 
2.2 Béal Átha an Ghaorthaidh is designated as a Key Village in the settlement hierarchy 

of Cork County, as detailed in the Cork County Development Plan 2022-2028. The 
site is within the development boundary of the village. The site is zoned ‘GR-01’ 
which has the following objective “Maintain Memorial Park”. 

  

  
 
2.3 The objective does indicate the land is subject to flood risk.  
 
2.4 The Scenic Route S34 runs along the south//southeastern side of the park. 
 
3.0 Relevant Legislation 
 
3.1 According to Section 2(1) of the Planning and Development Act 2000 (as amended), 

the definition of “Works” includes any act or operation of construction, excavation, 
demolition, extension, alteration, repair or renewal. 
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3.2 According to Section 3(1) of the Planning and Development Act 2000 (as amended), 
“Development” means, save where the context otherwise requires, the carrying out 
of works on, in or under land or the making of any material change in the use of any 
structures or other land.  
 

3.3 Section 4(1)(h) of the Act is “development consisting of the carrying out of works for 
the maintenance, improvement, or other alteration of any structure, being works 
which affect only the interior of the structure or which do not materially affect the 
external appearance of the structure so as to render the appearance inconsistent 
with the character of the structure or of neighbouring structures.” 

 
4.0 Assessment 
 
4.1 The application form outlines that the Gazebo in the park has fallen into disrepair. It 

is located on the park owned by Cork County Council. They wish to erect a bandstand 
on the exact same location. The bandstand will look better which will help their Tidy 
Towns application for 2025. It will hopefully also act as a location for traditional 
music in the summer months. The local Pipe band hope to also have concerts there. 
The existing floor area is stated as 8.52 sqm. The proposed area is not stated but the 
drawings state that the overall width is to be 5m. The height of the existing and 
proposed structures has not been stated. 

 
4.2 Casadh na Spride is a public park in the ownership of Cork County Council (PIR 

Current Interest No. is 32304). The application form states the Tidy Towns 
Committee maintain the park. The park is advertised as a picnic park with a sensory 
garden. 

  
 
4.3 The existing structure is constructed of timber and has a grassed roof. Photographs 

of the structure and internal roof are as follows: 
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4.4 This Section 5 includes the demolition of the existing gazebo and the construction of 

a bandstand. It does mention the use of same for concerts but it isn’t clear whether 
the question of use is being specifically being asked but by calling it a bandstand it is 
implicit in the meaning that bands and music will be played in the structure. I 
therefore suggest a reconfiguration of the question as follows: 

 
 “Whether the demolition of an existing gazebo structure in a public park and 

construction of a new bandstand structure in its place, is or is not development and 
is or is not exempted development?” 

 
4.5 The first element of the question is the demolition of the existing gazebo. Class 50, 

Part 1, Schedule 2 of the Planning and Development Regulations 2001-2024 is an 
exemption (a) for demolition of a building or buildings, within the curtilage of (i) a 
house, (ii) an industrial building (iii) a business premises or (iv) a farmyard complex 
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or (b) for the demolition of part of a habitable house. It does not include demolition 
of structures in a public park. 

 
4.6 The second element of the question is the construction of a new bandstand. I am 

satisfied having regard to the definitions of works and development, that the 
construction of the bandstand does constitute development. The next question is 
whether it could be considered exempted development? 

 
4.7 Class 33, Part 1, Schedule 2 of the Planning and Development Regulations 2001-2024 

as amended is as follows: 

 
 
4.8 In my view, this class of exemption does not include the construction of structures or 

buildings, it relates to the laying out and use of the land itself. Therefore, I do not 
consider it applicable to the proposed construction of bandstand structure. 

 
4.9 Section 4(1)(h) of the Act is for “development consisting of the carrying out of works 

for the maintenance, improvement, or other alteration of any structure, being works 
which affect only the interior of the structure or which do not materially affect the 
external appearance of the structure so as to render the appearance inconsistent 
with the character of the structure or of neighbouring structures.”. In this case, a 
wooden structure with grassed roof is being wholly demolished and therefore I do 
not consider that 4(1)(h) can be applied to the demolition of the existing gazebo 
because complete removal of a structure does affect the external appearance of 
same.  

 
4.10 The new bandstand structure will consist of a felt slate roof, galvanised steel 

columns encased in a white plastic sleeve, wood effect PVC sides, white PVC gutters, 
black plastic coated steel railings and grey composite decking on the floor. I 
therefore consider it is completely different in design/character to the existing 
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wooden structure. Although not much detail has been provided about the use, there 
does seem to be a suggestion of a more intensive use of the structure (compared to 
the existing) for the use of bands and music. Also, it does appear that the area of the 
new structure is larger than the existing structure (for example width of existing 
structure is 3.5m but width of new structure would be 5m) and so could 
accommodate bands more easily than the smaller existing structure. Ultimately, I 
consider that section 4(1)(h) cannot be applied as this is not a case of a ‘like for like’ 
replacement where the new structure would be very similar to the structure being 
replaced. It is a completely new type of development and section 4(1)(h) is really 
only applicable to works to an existing structure. 

 

 
 
4.11 Part XI of the Planning and Development Act 2000 as amended, relates to 

development by Local and State Authorities. Section 179 (1)(b) and (d) are relevant: 
 

 
 

 
 

This allows the local authority to carry out certain development or to allow 
development to be carried out on behalf of or in partnership with the local authority 
(pursuant to a contract with the local authority). 
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4.12 This could allow the Tidy Towns Committee to under the required work on behalf of 
the local authority if they enter into a contract and whereby it falls under a class of 
development described in section 179 (a) of the Act. The list of same is detailed in 
article 80 (1) of the Planning and Development Regulations 2001-2024 as amended. 
The items listed from (a) through (j) do not include a public park or structures within 
same. However, item (k) refers to: 

 

  
 
4.13 The cost of the demolition of the existing gazebo, appropriate waste removal and 

the construction of the bandstand has not been stated. Therefore, based on the 
information submitted, I must conclude that the development as proposed is not 
exempted development. 

 
4.14 I have considered section 4(1)(g) of the Planning and Development Act 2000 as 

amended which is for ‘development consisting of the carrying out by any local 
authority or statutory undertaker of any works for the purpose of inspecting, 
repairing, renewing, altering or removing any sewers, mains, pipes, cables, overhead 
wires or other apparatus, including the excavation of any street or other land for 
that purpose’ but I conclude that neither the existing gazebo to be removed nor the 
proposed bandstand could be defined as ‘apparatus’. 

 
 Appropriate Assessment  
 
4.15 The subject site is not within any screening zones for SPA/SACs as identified on the 

Planning Enquiry System. However, it is within 1.6km of the screening zone of the 
The Gearagh Special Conservation Area. Having regard to the scale of the proposed 
development, its siting relative to the SAC, coupled with the lack of a hydrological 
connection between the site and the SAC, it is considered that the subject matters of 
this application would not be likely to give rise to significant impacts on the Natura 
2000 site. 

 
 Internal Consultants 
 
4.16 No reports from any internal consultants. 
 
Recommendation 
 
Whereas a question has arisen as to whether the demolition of an existing gazebo structure 
in a public park and construction of a new bandstand structure in its place at Casadh na 
Spride, Béal Átha an Ghaorthaidh, Co. Cork is or is not development and is or is not 
exempted development? 
 
And whereas the Planning Authority has had regard to: 
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(a) Sections 2,3, 4 and 5 of the Planning and Development Act 2000 as amended, 
(b) Articles 33 and 50 of the Planning and Development Regulations 2001-2024 as 

amended, 
(c) Article 80 of the Planning and Development Regulations 2001-2024 as amended, 
 

And whereas the Planning Authority has concluded that: 
 
(a) The works proposed represent development, 
(b) The proposed development falls outside of the scope of Class 33, Part 1, 

Schedule 2 of the Planning and Development Regulations 2001-2024, 
(c) The proposed development does not constitute exempted development as 

defined in section 4(1)(h) of the Planning and Development Act 2000 as 
amended, 

 
The Planning Authority concludes that the demolition of an existing gazebo structure in a 
public park and construction of a new bandstand structure in its place at Casadh na Spride, 
Béal Átha an Ghaorthaidh, Co. Cork is development and is not exempted development. 
 
 
 
 
 
 
 
 
 

 
 
Susan Hurley 
Executive Planner 
11/02/2025 



D/205/25 – SECTION 5 DECLARATION OF EXEMPTION – ENGINEERS REPORT 

Angela, 

From the engineering perspective I do not have any objection to the proposal to remove the gazebo 
and erect a bandstand in its place. 

Regards 
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James Dwyer  |  Senior Executive Engineer   |  Roads & Transportation 
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 www.corkcoco.ie    
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